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» Released on May 6, 2020

 Effective August 14, 2020

Title IX Final Rule

« Applies to K-12 Schools

« Legal Challenges to Final Rule = Went Nowhere

« New Administration/More Changes to Come?¢ = Likely, but not soon
« Public Hearings on Final Rule = Many Comments Pro/Against

« New Guidance Released by USDOE: Q&As and Sample Policies = July

2021



What is Title IX of the Education Amendments of 1972?

®* No person in the United States shall, on the basis of sex, be excluded from
participation, or denied the benefits of, or be subjected to discrimination under any
education program or activity receiving Federal financial assistance.
20 U.S.C. § 1681, ef seq.

STOP

Exclusion




Title IX’s Protections

Protects ALL students

® Elementary = High School

* Male + female + straight + gay + lesbian + bisexual + tfransgender + questioning
stfudents.

* Gender ldentity/Sexual Orientation/LGBTQ Students
® Failure to conform to stereotypical notions of “masculinity” or “femininity.”

* “Same sex” discrimination claims must be handled with same procedures as opposite
sex claims.




Gender Identity or Sexual Orientation Protections
under Title IX

¢ Title VII SCOTUS decision: Bostock v. Clayton County — June 2020
® “on the basis of sex” = sexual orientation and gender identity
® Biden Executive Orders reinforce this interpretation under Title IX

* Preventing and Combating Discrimination on the Basis of Gender Identity or Sexual
Orientation — January 2021 (13988)

* Guaranteeing an Educational Environment Free from Discrimination on the Basis of
Sex, including Sexual Orientation or Gender Identity — March 2021 (14021)

* USDOE Q&A on Title IX — July 2021



Title IX is More Than Athletics

Title IX protects students in all:

* Academics and Education
® Extracurricular and Athletic Programs

® Other programs of the school:

® in aschool’s facilities;
® in classrooms (including virtual);
® on aschool bus; and

® at a class or fraining program sponsored by the school at another location, or
elsewhere. (i.e. field trip)



Definition of Sexual Harassment

® "Quid Pro Quo" harassment by a school employee.

* Unwelcome conduct determined by a reasonable person to be so severe, pervasive,
and objectively offensive that it effectively denies a person equal access to the
school's education program or activity.

® "Sexual assault," "dating violence," "domestic violence," or "stalking" as those terms are
defined under other Federal laws called the Cleary Act and the Violence Against
Women Act.

i0UID PRO QUO!




Sexual Harassment — What Changed?

OLD DEFINITION NEW DEFINITION
(OCR Guidance) (Final Rule)
* Unwelcome conduct * Unwelcome conduct
* Determined by a reasonable person * Determined by a reasonable person
® To be severe, pervasive, or persistent, ® To be so severe, pervasive, and
and to interfere with or limit a student’s objectively offensive that it effectively
ability to participate in or benefit from denies a person’s equal access to the
school services, activities or recipient’s education program or
opportunities activity




Is It Sexual Harassment?

* SEVERE:
® Causing discomfort of hardship
* Very painful or harmful
®* Requiring great effort or a great degree

* PERVASIVE:
® Existing in or spreading through every part of something
® Systemic

* OFFENSIVE:
® Giving painful or unpleasant sensations
® Causing displeasure or resentment
* Objective person standard




Is It Sexual Harassment?

Going to require individual case-by-case analysis by frontline Administrators first.

¢ Single, isolated, events = unlikely, but could occur (e.g. rape)
® Butt smack in hallway
¢ Single inappropriate text/photo (isolated vs. systemic disclosure?)
® Verbal sexual remarks only = grey area
* MUTUAL sexual conduct/communication (consent)

® Severe, pervasive AND objectively offensive

¢ Effectively denies equal access to education
* Drop out/withdrawal from program or activity
* Increased absences
® Decline in grades
* Increased emotional or academic supportse
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If Not, What Is It?

Bullying/Cyberbullying?

Other discrimination/harassment? ' q@r"'-’_*D
Student Code of Conduct Offenses? @

* Inappropriate Displays of Affection
Undesirable Physical Conduct
Sexual Misconduct Iy
Profanity/Obscenity
Indecency
Inappropriate conduct/communication (Teasing/Disorderly conduct)
Acceptable use violation/Technology Abuse

What is your duty to investigate? Who is your investigator? What type of investigation
required?
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If Not, What Is It?

STATE LAW = ELLIOT LARSEN CIVIL RIGHTS ACT

"Sexual harassment" is defined under Michigan law as unwelcome sexual advances, requests for
sexual favors, and other verbal or physical conduct of a sexual nature, when:

® Submission to such conduct is made either implicitly or explicitly a term or condition of an
individual's employment, or status in a class, educational program, or activity;

® Submission or rejection of such conduct by an individual is used as the basis for employment
or educational decisions affecting such individual;

® Such conduct has the purpose or effect of interfering with the individual's work or
educational performance; of creating an infimidating, hostile, or offensive working, and/or
learning environment; or interfering with one's ability to participate in or benefit from a class
or an educational program or activity.

NEOLA Board Policy 5517 (Anti-Harassment) vs. 2266 Title IX Sexual Harassment

Informal/Formal Investigation vs. Title IX Grievance Procedure
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VAWA “Big Four”

¢ Sexual Assault
20 U.S.C. 1092(f) (6) (A) (V)

* The term “sexual assault” means an offense classified as a forcible or nonforcible
sex offense under the uniform crime reporting system of the Federal Bureau of
Investigation. (Rape, Sodomy, Sexual Assault w/ Object, Fondling, Incest)

* Domestic Violence
34 U.S.C. 12291(q)(8)

®* The term “domestic violence” includes felony or misdemeanor crimes of violence
committed by a current or former spouse or intimate partner of the victim, by a
person with whom the victim shares a child in common, by a person who is
cohabitating with or has cohabitated with the victim as a spouse or infimate
partner, by a person similarly situated to a spouse of the victim under the domestic
or family violence laws of the jurisdiction receiving grant monies, or by any other
person against an adult or youth victim who is protected from that person’s acts
under the domestic or family violence laws of the jurisdiction.
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VAWA “Big Four”

* Dating Violence
34 U.S.C. 12291(a)(10)

®* The term “dating violence” means violence committed by a person who is or has
been in a social relationship of a romantic or intimate nature with the victim.

¢ Stalking

34 US.C. 12291(a)(30)

* The term “stalking” means engaging in a course of conduct directed at a specific
person that would cause a reasonable person to (1) fear for his or her safety or the
safety of others; or (2) suffer substantial emotional distress.

* Includes cyber-stalking
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When Does a School Have Notice?

®* Once aschool has actual knowledge of sexual harassment or allegations of sexual
harassment, the school has to respond and take action.

* A school has actual knowledge when the school has notice that a person may have
been victimized by sexual harassment.

* Any person, whether the alleged victim or a parent, friend, or bystander, has the right
to report sexual harassment to put the school on notice.

* And sometimes school personnel will personally witness sexual harassment.
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Actual Knowledge and School Personnel

* The Title IX Coordinator(s) for the school district.

® Schools have to provide the contact information for the Title IX Coordinator(s).
* Board Policies, Handbooks, Website

* Other people within the school who have authority to institute corrective measures.
This could vary from school to school, but always includes the Title IX Coordinator(s).

* In elementary and secondary schools, telling any school employee always puts the
school on notice.

/\
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Actual Knowledge — What Changed?

OLD RULE NEW RULE
(OCR Guidance) (Final Rule)
® A school has a responsibility to * A school with actual knowledge of
respond promptly and effectively if a sexual harassment in a program or
school knows or should have known activity against a person in the United
about sexual harassment States must respond promptly and in a
manner that is not deliberately
indifferent

A
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Deliberate Indifference — What Changed?

OLD DEFINITION NEW DEFINITION
(OCR Guidance) (Final Rule)
® The school must take immediate ® Failure to respond reasonably in light
action to eliminate the sexual of known circumstances

harassment or sexual violence,
prevent its recurrence, and address its
effects

iztoch _! Iﬁ'&.yhh
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NEW POLICY AND PROCEDURE
REQUIREMENTS

o A5 ]

Somethinag New




Revise Board Policies

®* New definition of Sexual Harassment under Title I1X
* Include Cleary Act and VAWA definitions/citations

ldentify Title IX Coordinators, or that the school will designate at least one (identify in
AG/AP)

* Continue to identify Compliance Officers: responsible for all other complaints of
discrimination/harassment (e.g. race, religion, disability, etc.)

* |dentify separate grievance procedure/Administrative Guideline for investigation of
non-Title IX complaints

® Keep procedure in AG/AP; no Board approval
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Written Grievance Procedures: 10 Specific Items

. Treat Parties Equitably
Objective Evaluation of Evidence
Training & No Conflicts of Interest
Presumption of Innocence

]

2

3

4

5. Reasonably Prompt Timelines

6. Description of Range of Outcomes
/. Standard of Evidence

8. Right to Appedal

9. Description of Range of Supportive Measures
]

0. Privileges
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Mandatory Dismissals

® A school must dismiss a complaint:
®* that does not describe conduct that meets the definition of sexual harassment;

* that alleges sexual harassment that did not occur in the school's education
program or activity;

* that alleges sexual harassment that did not occur in the United States at all.

® Schools can still address these complaints under their code of conduct (including
athletic), even if the misconduct is not sexual harassment under Title IX.
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Discretionary Dismissals

A school may dismiss a complaint:

* if the complainant notifies the Title IX Coordinator in writing that the complainant
wishes to withdraw the formal complaint or some of its allegations;

* if the respondent is no longer enrolled or employed by the school; or

* if specific circumstances prevent the school from gathering evidence sufficient to
reach a determination about the allegations.

> Less latitude to address elsewhere. COMPLA]NT

YES




Dismissal Procedures

* Whenever a school dismisses a formal complaint, or any allegations in it, the school
has to promptly send written notice of the dismissal and the reasons to the parties.

® Both parties have the right to appeal a school's dismissal decisions.

DISMISSED
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Informal Resolution

® Schools can offer informal resolution in appropriate cases.
* Exception: Where the respondent is an employee of the school.

* Informal resolution may only be attempted if each party enters the process
completely voluntarily.

* A school can never force, threaten, or require any party, complainant or respondent,
into going into informal resolution.

¢ |f informal resolution proceeds, the school must provide a facilitator who is free from
conflicts of interest or bias, and who has received special training.

®* The school still needs to provide complainants and respondents with notice of the

allegations, notice of their rights, information about whether an informal process is
confidential, and about withdrawing from the process.

25



Informal Investigation Procedure

¢ Just because it’s informal, doesn’t mean you can skip formal
documentation!

* Document complainant’s willingness to forgo filing a formal
complaint.

* Document discussions with both parties and parents/union (if
applicable).

* Document actions taken to remedy the complaint.
* Document any discipline imposed as a result.
* Follow up via written correspondence.

* Keep Title IX Coordinator “in the loop” to assure procedures are
followed.

Supportive measures must still be considered (and documented)!
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DOCUMENTATION REQUIREMENTS
DURING FORMAL INVESTIGATION




Formal Complaint

* Defined as a document filed and signed by a complainant or the Title IX Coordinator
alleging sexual harassment against a respondent and requesting that the recipient
investigate the allegation of sexual harassment. 34 C.F.R. § 106.30(q).

* Document must be signed by complainant or Title IX Coordinator.




Terminology: Complainant, Respondent

* Apply to parties in both reports and formal complaints of sexual harassment

* Complainant: A person who is alleged to be the victim of conduct that could
constitute sexual harassment

®* NOT a third party who reports alleged sexual harassment perpetrated against
someone else

* NOT the Title IX Coordinator, even if the TIXC “signs” a formal complaint

® Respondent: A person who has been reported to be the perpetrator of conduct that
could constitute sexual harassment

29



Written Notice to the Parties

* When the school begins an investigation, it has to provide the parties with written
notice of certain information.

* |t has to give notice to the parties of the school's grievance process, which must
comply with the 10 items listed before.

* |t also has to include whether there is an opportunity to engage in informal resolution.
Schools don't have to offer informal resolution processes, but if they choose to, it's
important that they are mentioned in this initial notice.
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Details of Written Notice

1. The actual allegations and facts that would constitute sexual
harassment.

2. The presumption of innocence.
3. A statement that the parties are entitled to adviser of their choice.

4. A statement that the parties can request to inspect and review
certain evidence.

5. Information regarding the code of conduct and false statements.
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Gathering Evidence: Schools and Parties

®* The school has to provide written notice of the date, time,
location, participants, and purpose of all hearings,
interviews, or other meetings, with sufficient time for the
party to prepare.

* The school must also provide equal opportunities for the
parties and their advisors to inspect and review the
evidence obtained by the school as part of its investigation,
if the information is directly related to the allegations raised
the formal complaint.

* The school also has to give the parties a meaningful
opportunity to respond to the evidence after the school has
provided it.
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Gathering Evidence: Schools and Parties

* The school must provide an equal opportunity for the parties to have witnesses and
evidence as well as inculpatory or exculpatory evidence.

* The school can't restrict the ability of either party to discuss the allegations under
investigation, or to gather and present relevant evidence. (i.e. No Gag Orders)

* The school has to provide the same opportunities to the parties to have others
present during the grievance proceedings, including access to an adviser of choice
for any meetings or hearings.
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Investigative Reports

* After gathering evidence, the school needs to prepare a written investigative report
on the allegations of the formal complaint.

* A school has to give the parties at least 10 days to respond to the evidence in writing.
If a response is submitted, the school must consider that response before finalizing the
investigative report.

* The investigative report can then be finalized and provided to the parties.

* That report must be circulated to the parties at least another 10 days before any
determination of responsibility, or 10 days before a hearing, if a hearing happen:s.
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Compliance with FERPA? Confidentiality?

® Given that the requirements to comply with Title IX include allowing the parties (and
their advisors, if any) an opportunity to inspect/review all relevant evidence as well as
providing a copy of the investigation reports, the following safety measures are
recommended to ensure confidentiality and FERPA compliance:

* |f there is video evidence, allowing the parties to view the video is sufficient under
Title IX and FERPA (i.e. do not provide a copy of the video unless the District can
effectively blur the other student(s) faces).

®* Redact student names on documents and replace with identifiers (“*Complainant”
“Respondent” “Witness 1, 2, 3,” etc.)
® Provide a “key” only to the Complainant and Respondent identifying the names
of the students.

* Include a watermark (“Complainant” and “Respondent”) on all documents
provided to the parties.
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Hearings (Live or Written)

* For elementary and secondary schools, the school has the option, but never the
obligation, to hold a hearing.

* Even without a hearing, the elementary or secondary school must give still the parties
equal opportunity to submit relevant, written questions to each other, before the
decision-maker reaches a determination. (i.e. second 10 day requirement on
previous slide).

* Questions and evidence about a complainant's prior sexual history are not relevant,
with two limited exceptions:
® Offered to prove that someone other than the respondent committed the alleged
misconduct; or
¢ Offered to prove consent.
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Decision-Making: Objective and Unbiased

* The school's decision-maker needs to objectively evaluate the relevant evidence and reach
conclusions about whether the respondent is responsible for the alleged sexual harassment.

® A school's decision-maker needs to use independent judgment, so the decision-maker
cannot be the same person who conducted the investigation, and cannot be the school's
Title IX Coordinator.

®* Who are the decision-makers?

® Decision-makers must be free from conflicts of interest or bias for or against complainants or
respondents, and must receive special training about how to be impartial and how to
decide what evidence is relevant.

* The decision-maker will weigh the relevant evidence, decide whether it meets the school's

standard of evidence for sexual harassment allegations and issue the written determination
to both parties (i.e. outcome letters).
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Decision-Making: Written Decisions (AKA: Outcome Letters)

After the evidence has been weighed, the determination has to be written. It
must include:

1. The portion of the school's policies that was violated.

2. A description of the procedural steps that were taken by the school on the way to
getting to that point.

3. A findings of fact section.

4. A section that draws conclusions after applying the facts to the portion of the
school's policy that applies.

5. A statement and rationale for the ultimate determination of responsibility.
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Decision-Making: Written Decisions (AKA: Outcome Letters)

6. Any disciplinary sanctions that the school willimpose on the respondent, and state
whether the school will provide remedies/supportive measures to the complainant.

/. A statement and rationale for any remedies/supportive measures for the
complainant, addressing how those remedies/supportive measures will restore or
preserve equal access.

8. A statement of the recipient's procedures, a statement that the parties have a right

to appeal the initial determination regarding responsibility, and the permissible bases
for appeal.
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Decision-Making: After the Decision

* The school must send the written determination to the
parties simultaneously, along with information about how to
appeal the determination.

* A school has discretion to set deadlines for when an appeal
must be filed, bearing in mind the obligation to conclude
the entire grievance process and bring resolution to the
situation for both parties, within a reasonably prompt
timeframe.

* The Title IX Coordinator is responsible for carrying out the
remedies/supportive measures contained in the written
decision.
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Appeals

* A school has to offer both parties an opportunity to appeal.

* Appeals can be taken from two different steps in the process.

® After a dismissal before the grievance process, whether mandatory or
discretionary. — |
* Appeal on dismissal reason ¥ cad --;4“.

* At the end of the grievance process. o .
®* Only THREE reasons B . = S

Wt
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Grounds for Appeal

1. A proceduralirregularity affected the outcome of the matter.

2. New evidence has been discovered that was not reasonably available at the time
of the determination on responsibility or dismissal.

3. A conflict of interest on the part of a Title IX Coordinator, an investigator who
compiled evidence, or a decision-maker, and the conflict of interest affected the
outcome.

4. Schools can offer additional grounds for appeals, if they want to, so long as the
grounds apply on an equal basis to the parties.
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Appellate Processes

* The recipient has to notify the parties in writing and implement appeal procedures
equally.

® Both parties must have equal opportunity to submit a written statement supporting or
challenging the outcome.

* The person or body who decides the appeal cannot be the same person who
reached the determination regarding responsibility, or the same person as the
investigator or Title IX Coordinator.

® After considering the parties' written statements, the decision-maker on appeal has
to issue a written decision and send it to the parties simultaneously.

* The school's determination about whether the respondent is responsible for the sexual
harassment allegations becomes final after appeal.
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Other Requirements: Recordkeeping

This duty extends for 7 years, and includes several categories of documents:

1.

0N

Records of a school's investigation.

Records of any appeal and the materials associated with an appeal.

Records of any informal resolution process.

All materials used to train Title IX Coordinators, investigators, decision-makers, and
any person who facilitates an informal resolution. These materials also have to be
posted on a recipient's website, or made available for public inspection if the
recipient doesn't have a website.

Records of the supportive measures that they took in response to a report or
complaint of sexual harassment.
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Other Issues: Don’t Forget About Retaliation

®* No school or person is allowed to retaliate against anyone for exercising rights under
Title 1X.

* Any person retaliated against can file a Complaint with the school and the school
must have procedures in place for the prompt and equitable resolution of such
complainfts.

®* The school should keep the identities of parties and withesses confidential, unless
disclosure of someone’s identity is required under other laws or is necessary in order to

@

conduct the grievance process.
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Retaliation: Code of Conduct Issues

* |f a school charges a person with a code of conduct violation for the purpose of
discouraging the person from pursuing a sexual harassment report or formal
complaint, or exercising any other Title IX rights, that's retaliation.

* |f a code of conduct charge is for a violation unrelated to sexual harassment yet
arises from the same facts as a sexual harassment allegation, that may be prohibited
retaliation.

STOP

KMNOWY Retaliation
THE
RULES!
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Non-Retaliatory Conduct

* |tis NOT retaliation for a school to punish someone for making a bad-faith, materially
false statement during a Title IX grievance process.

* Note: The school cannot draw a conclusion of bad faith based on the outcome of
the case or on the basis of a party’s refusal to parficipate in the grievance
procedure or to answer questions.

* The anti-retaliation provision in the final regulations also expressly states that
engaging in protected speech under the First Amendment never constitutes
retaliation.
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QUESTIONS?




Thank You

Z)

Kara T. Rozin

616-608-1110

Legal Disclaimer
This document is not intended to give legal advice. It is comprised of general information.
Employers facing specific issues should seek the assistance of an attorney.
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